Mr. Johnson disputed the assertion that he uses coal
haulage "trucks" to haul and deliver coal.  While he agreed
that there is only one basic kind of equipment used for this
purpose, he insisted that they are not "trucks."  His position
is that they are separate tractor and trailer units which
are not within the scope and intent of section 77.410.  He
identified several photographs as the type of equipment used
for hauling coal (Tr. 34, 38? exhibits R-2(a), (c) , and (f) ) .
He believed that these units are "unique" tractor and trailer
units which are used in conjunction with different types of
trailers or "beds."  His company has approximately 120 to 130
of these trailer beds, and they are used interchangeably
for hauling coal, sand, asphalt, etc. (Tr. 39-41).  His
company performs its own maintenance on the trucks (Tr, 34) .

Mr. Johnson denied that he has any formal contractual
arrangements with Turner Brothers, but he did concede that
on the day the citation issued, Turner Brothers paid him
for hauling coal from its mine (Tr. 31) .  He explained that
he is sometimes compensated by coal brokers for hauling coal
which they have purchased, and at other times he is paid
by the mine operator who produces it (Tr. 31-32).  With.regard
to his relationship with Turner Brothers, Mr. Johnson indicated
that he is simply called and told to come to the mine to
pick 'up and deliver coal which needs to be hauled to one
of Turner's customers (Tr. 33). He stated that during the
period in question, his trucks were at the mine site "most
every day" (Tr. 37) , that on any given day he would have
as many as five trucks at the site hauling coal, and that some
of the trucks would be there for more than one trip (Tr. 37-38) .

Mr. Johnson could not state the percentage of time
his trucks would be hauling coal, as compared to the haulage
of other products, but he did indicate that his trucks also
loaded barges from tippling areas, and that he hauled "a
lot of the coal that Turner produces, and some of the coal
that McNabb produces" (Tr. 36) .  In response to a question
as to whether his trucks regularly enter coal mines, he responded
"* * * I will have trucks, at some mines, almost every day,
somewhere" (Tr, 37).

Inspector Coleman stated that independent contractors
are not required to have a legal identity number until a
condition warranting a citation is found (Tr. 88) .  He
confirmed that the person shown on MSHA's indentification
records as responsible for safety and health matters at
the mine was mine superintendent Payne (Tr. 86).

Findings and Conclusions
The Jurisdictional Question

Section 3 (d) of the Act defines "operator" as "any
owner, lessee, or other person who operates, controls, or
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erse (Tr. 123).  He
